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Disclaimer: We are not legal experts and are not able to provide legal advice on this issue. For a more expert opinion, we’d suggest contacting a lawyer for advice. 

However, based on our research we do not believe the Open Source Design Pattern Library should need to ask for permission to use screenshots of copyrighted or proprietary websites, applications, or interfaces because:
· As long as we follow a few guidelines (see Wikipedia’s Fair Use Policy below for an example), we believe the practice would fall under the fair use/fair dealing doctrine as the purpose of a pattern library is to offer criticism of user interfaces, and this is a key criterion of both laws. Note that under Canadian fair dealing, if the use is for criticism, then the source and author's name (if known) must be given. See http://strategis.ic.gc.ca/sc_mrksv/cipo/cp/copy_gd_protect-e.html#6
· All of the other major design pattern libraries (even those with a copyright of their own) use screenshots of copyrighted websites and applications (see the Design Patterns Screenshot Inventory document—DPInventory.doc). The authors of both the Yahoo! and Welie.com Pattern Libraries have stated that they use screenshots of copyrighted websites and applications without asking permission, and Martijn van Welie cited the “Fair Use” doctrine.  We believe this is the policy of the other Pattern Libraries listed in the Design Patterns Screenshot Inventory (as there doesn’t appear to be any disclaimer on the sites that the screenshots fall under someone else’s copyright policy). We believe that the risk of anyone objecting to the use of their screenshots is low, as we would be giving their site or application positive publicity, showing them as an example of how a UI design pattern should be properly applied.
· We believe we can put most of the Open Source Design Patterns Library under a Creative Commons license, but exclude the screenshots, noting that copyright of the screenshots is held by someone else, and that they are being used under the fair use doctrine. We could also add a Copyright Infringement Notification policy, similar to YouTube’s (http://www.youtube.com/t/dmca_policy), making it easy for people or organizations to request that we remove any infringing content. 


Discussion

Screenshots do seem to be covered under Copyright Law (e.g. http://www.chillingeffects.org/copyright/faq.cgi#QID809), many people and organizations seem to think they can be used in 'fair use' situations. A good explanation of how to determine if your screenshot falls under fair use can be found here: http://lifehacker.com/software/ask-the-law-geek/ask-the-law-geek-is-publishing-screenshots-fair-use-193343.php.

It seems that pattern libraries fall under 'fair use' if you are evaluating them as this article advises (more info on the criteria in the Wikipedia Fair Use article: http://en.wikipedia.org/wiki/Fair_use:

1. The purpose and character of the use: Reproduction for purposes such as criticism, comment, news reporting, teaching, scholarship or research is not copyright infringement.

Comment: Pattern libraries I believe fall under both criticism and teaching.

However, Canadian fair dealing applies to research, private study, criticism, review, or news reporting, but not to teaching. As long as pattern libraries fall under criticism, they pass the Canadian usage criterion. Teaching is not a permitted usage under Canadian fair dealing.

2. The nature of the copyrighted work: The U.S. Supreme Court has said that this factor is often "not much help," but the nature of the original could become more important when dealing with digital works that may be reproduced not one time, but one million times, in a fraction of the time.

Comment: It seems this doesn't apply at this time. Wikipedia's fair use article (http://en.wikipedia.org/wiki/Fair_use) talks about the work being fictional or non-fiction, or published or unpublished. The U.S. case Bill Graham Archives v. Dorling Kindersley Ltd. also talks about “creative artworks, which are traditionally at the core of intended copyright protection.”  However, because the posters (the artworks) in this case were “mixed factual and creative works, and they have been long and extensively published, [this] second factor tilts towards fair use.” We believe this is a similar situation to a website screenshot.  

3. The amount and substantiality of the portion used in relation to the copyrighted work as a whole.

Comment: As pattern libraries reproduce one screen or even a part of a screen of what is most often a large website or application, the amount is small.  Care should be taken, however, as there is a risk that a small amount could nevertheless be considered substantial. For example, if a single screen-shot represents an original design which is used throughout the entire website, it would be possible to challenge its eligibility as fair use or fair dealing. Furthermore, the idea could be patented. 

4. The effect of the use upon the potential market for or value of the copyrighted work.

Comment: I don't think pattern libraries could cause problems with this unless one of the sites we take a screenshot of is also using examples from their site as examples in their own *for-profit* design pattern library. Since Yahoo! is Creative Commons licensed, it seems this isn't an issue there. 

Interestingly, however, many companies seem to claim that they can restrict the uses of their screenshots. E.g. Microsoft: http://www.microsoft.com/about/legal/permissions//default.mspx#E3C, and the company which started this for us, even Yahoo!: http://yhoo.client.shareholder.com/press/permission.cfm. 

Wikipedia has an official policy on Fair Use (http://en.wikipedia.org/wiki/Wikipedia:Fair_use) which intends to "minimize legal exposure by limiting the amount of non-free content under strictly defined circumstances that are deliberately more restrictive than United States fair use law." Two major tenets of this policy which go beyond US Fair Use law seems to be 1) that there is no free equivalent and 2) providing the screenshot at a lower resolution than the original. Some examples of Wikipedia screenshot pages with rationales for including them: http://en.wikipedia.org/wiki/Image:Google1998.png, http://en.wikipedia.org/wiki/Image:ITunes_Store_screenshot.png
The “no free equivalent” requirement is one worth implementing as this would both reduce risk and provide a better resource for Fluid users in that it would enable them to freely reuse the materials. An exhaustive search for free materials is not necessarily warranted, but if we can make our point with free materials which are readily at hand, there is little benefit in adding additional non-free materials. Furthermore, this is consistent with the Mellon Foundation's desire that the products of the project be freely available to all. Note also the Wikipedia reference, http://en.wikipedia.org/wiki/Fair_dealing#Fair, which establishes six principal criteria for evaluating fair dealing in Canada. Criterion #4 states, “Alternatives to the Dealing: Was a ‘non-copyrighted equivalent of the work’ available to the user? Could the work have been properly criticized without being copied?".  This suggests that Wikipedia's policy is not stronger than that required to comply with Fair Dealing in Canada.
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From: http://en.wikipedia.org/wiki/Screenshot
Copyright issues

Some companies believe the use of screenshots is an infringement of copyright on their program, as it is a derivative work of the widgets and other art created for the software.[1]

HYPERLINK "http://en.wikipedia.org/wiki/Screenshot#_note-1"
[2]
This is one of the issues that Trusted Computing seeks to address. Under Trusted Computing, programs will be able to block the taking of screenshots of their windows.

Screenshots may still be used under the principle of fair use, which (in U.S. law) permits copying of images or text for "criticism, comment, news reporting, teaching, scholarship, or research".[3]

HYPERLINK "http://en.wikipedia.org/wiki/Screenshot#_note-3"
[4] Similar laws exist in other countries, such as fair dealing.
From: http://en.wikipedia.org/wiki/Wikipedia:Fair_use
The following section of this page is an official policy on Wikipedia. It is considered a standard that all users should follow.

Rationale
The need to minimize legal exposure by limiting the amount of non-free content under strictly defined circumstances that are deliberately more restrictive than United States fair use law.

Policy

For purposes of this policy "non-free content" means all copyrighted images and other media files that lack a free content license. Such material may be used on the English Wikipedia only where all 10 of the following criteria are met.

1. No free equivalent. Non-free content is used only where no free equivalent is available, or could be created, that would serve the same encyclopedic purpose. Where possible, non-free content is transformed into free material instead of using a fair-use defense, or replaced with a freer alternative if one of acceptable quality is available; "acceptable quality" means a quality sufficient to serve the encyclopedic purpose. (As a quick test, ask yourself: "Can this image be replaced by a different one that has the same effect, or adequately conveyed by text without using a picture at all?" If the answer is yes, the image probably does not meet this criterion.)

2. Respect for commercial opportunities. Non-free content is not used in a manner that is likely to replace the original market role of the original copyrighted media.

1. Minimal usage. As few non-free content uses as possible are included in each article and in Wikipedia as a whole. Multiple items are not used if one will suffice; one is used only if necessary.

1. Minimal extent of use. An entire work is not used if a portion will suffice. Low- rather than high-resolution/fidelity/sample length is used (especially where the original could be used for piracy). This rule also applies to the copy in the Image: namespace.

3. Previous publication. Non-free content must have been published outside Wikipedia.

4. Content. Non-free content meets general Wikipedia content requirements and is encyclopedic.

5. Media-specific policy. The material meets Wikipedia's media-specific policy. For example, images must meet Wikipedia:Image use policy.

6. One-article minimum. Non-free content is used in at least one article.

7. Significance. Non-free content is used only if its presence would significantly increase readers' understanding of the topic, and its omission would be detrimental to that understanding.

8. Restrictions on location. Non-free content is allowed only in articles (not disambiguation pages), and only in article namespace, subject to exemptions. (To prevent an image category from displaying thumbnails, add __NOGALLERY__ to it; images are linked, not inlined, from talk pages when they are a topic of discussion.)

9. Image description page. The image or media description page contains the following:

1. Attribution of the source of the material and, if different from the source, of the copyright holder. See: Wikipedia:Citing sources#When uploading an image.

1. A copyright tag that indicates which Wikipedia policy provision is claimed to permit the use. For a list of image copyright tags, see Wikipedia:Image copyright tags/Non-free content.

1. The name of each article (a link to the articles is recommended as well) in which fair use is claimed for the item, and a separate fair-use rationale for each use of the item, as explained at Wikipedia:Non-free use rationale guideline. The rationale is presented in clear, plain language, and is relevant to each use.

WikiPedia examples of Licensing Disclaimer & Fair Use rationale for an image:

· http://en.wikipedia.org/wiki/Image:ITunes_Store_screenshot.png
· http://en.wikipedia.org/wiki/Image:Google1998.png



From: http://en.wikibooks.org/wiki/Wikibooks:Copyrights
Fair Use Material

In some situations you may encounter material on Wikibooks that has been added according to the Wikibooks:Fair Use Policy. The restricted sub-set of fair-use material should be legal to reproduce in most countries around the world, but you should check with expert legal opinion if you plan to commercially reproduce this sort of content, or if you plan on distributing a large number of copies of any Wikibooks content that uses this sort of material. All material that is being used under fair-use guidelines should be clearly identified as such, either through an image copyright identification tag or within the Wikibook itself.

From: http://en.wikibooks.org/wiki/Wikibooks:Fair_Use_Policy
This page contains a proposed draft for a Wikibooks policy or guideline.

Problems with Fair use

You should avoid using fair use materials.
Fair use law is exclusive to United States and countries with similar law systems. In most of the European countries, works that fall into fair use in the US cannot be used at all, or the number of conditions when fair use applies is substantially smaller. This is sometimes called fair dealing where scholarly use of copyrighted material may be used in limited situations. When you use fair use images in your book, many people from other countries won't be able to print it. Most of the purposes listed below as acceptable according to the Wikibooks narrower standard may be accepted in many more countries than solely the U.S., but you should still be aware of further restrictions. Get to know the laws governing fair use or fair dealing within your country if you use content like this or try to reproduce Wikibooks content in general.

Software Screenshots
It is important that the screen capture is there to illustrate a specific point you are trying to make within the text you are writing. You might also consider reducing the resolution of the screenshot to something significantly less than than would be found on the computer screen (10% of the original pixel size or even considerably less), unless the licensor of the software explicitly permits the use of screenshots. Rather than a full screen capture, you may even want to only display a small portion of the screen instead. Using these screen shots should not be done for decorative purposes simply to have some graphical elements in the content of the Wikibook.

As an alternative, consider taking a screenshot of a free alternative to the proprietary software.

From: http://en.wikibooks.org/wiki/Wikibooks:Copyrights
Copyright infringements

If you are the owner of content that is being used on Wikibooks without your permission, then please contact our Designated agent to have it permanently removed (you may blank the page but the text will still be in the page history). You may also place the module title of the offending page on Wikibooks:Votes for deletion. We will, of course, need some evidence to support your claim of ownership.

From: http://en.wikipedia.org/wiki/Fair_dealing#Fair_dealing_in_Canada
Fair dealing in Canada

The Canadian concept of fair dealing is similar to that in the UK and Australia. The fair dealing clauses of the Canadian Copyright Act allow users to make single copies of portions of works for "research and private study." Similar to the fair use doctrine of United States copyright law, Canada's fair dealing is not seen as an infringement at all.

The 2004 ruling by the Supreme Court of Canada in CCH Canadian Ltd. v. Law Society of Upper Canada has gone far in clarifying the concept of fair dealing in Canada.

In considering fair dealing it makes the following general observation: "It is important to clarify some general considerations about exceptions to copyright infringement. Procedurally, a defendant is required to prove that his or her dealing with a work has been fair; however, the fair dealing exception is perhaps more properly understood as an integral part of the Copyright Act than simply a defence. Any act falling within the fair dealing exception will not be an infringement of copyright. The fair dealing exception, like other exceptions in the Copyright Act, is a user's right. In order to maintain the proper balance between the rights of a copyright owner and users' interests, it must not be interpreted restrictively. ... 'User rights are not just loopholes. Both owner rights and user rights should therefore be given the fair and balanced reading that befits remedial legislation.'"

It then establishes six principal criteria for evaluating fair dealing.

1. The Purpose of the Dealing Is it for research, private study, criticism, review or news reporting? It expresses that "these allowable purposes should not be given a restrictive interpretation or this could result in the undue restriction of users' rights."

2. The Character of the Dealing How were the works dealt with? Was there a single copy or were multiple copies made? Were these copies distributed widely or to a limited group of people? Was the copy destroyed after its purpose was accomplished? What are the normal practices of the industry?

3. The Amount of the Dealing How much of the work was used? What was the importance of the infringed work? Quoting trivial amounts may alone sufficiently establish fair dealing. In some cases even quoting the entire work may be fair dealing.

4. Alternatives to the Dealing Was a "non-copyrighted equivalent of the work" available to the user? Could the work have been properly criticized without being copied?

5. The Nature of the Work Copying from a work that has never been published could be more fair than from a published work "in that its reproduction with acknowledgement could lead to a wider public dissemination of the work - one of the goals of copyright law. If, however, the work in question was confidential, this may tip the scales towards finding that the dealing was unfair."

6. Effect of the Dealing on the Work Is it likely to affect the market of the original work? "Although the effect of the dealing on the market of the copyright owner is an important factor, it is neither the only factor nor the most important factor that a court must consider in deciding if the dealing is fair." A statement that a dealing infringes may not be sufficient, but evidence will often be required.

"These factors may be more or less relevant to assessing the fairness of a dealing depending on the factual context of the allegedly infringing dealing. In some contexts, there may be factors other than those listed here that may help a court decide whether the dealing was fair."

